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UNI TED STATES OF AMERI CA
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 16th day of My, 2003

MARI ON C. BLAKEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-16835
V.

EDUARDO MARCELO GONZALEZ,

Respondent .
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OCPI N ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Patrick G Geraghty rendered in this
proceedi ng on April 23, 2003, at the conclusion of an evidentiary
hearing.E] By that decision, the law judge affirmed an energency
order revoking all airman and nedical certificates held by the
respondent, including his airline transport pilot (ATP) and
flight instructor certificates, on charges that he had

intentionally falsified, in violation of section 61.59 of the

'Attached to this opinion and order is an excerpt fromthe
hearing transcript containing the initial decision.
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Federal Aviation Regulations (“FAR’), 14 C.F. R Part 61, an
airman certificate application and sonme supporting records. Bl For
t he reasons di scussed bel ow, the respondent’s appeal wll be
deni ed. 3

The Adm nistrator’s March 13, 2003 Energency O der of
Revocati on, as anended on March 21, alleged, anong other things,
the follow ng facts and circunstances respecting the respondent:

1. At all material tinmes you held, and now hold, Airline
Transport Pilot certificate nunber 002693731.

2. On or about January 11, 2002 you submtted to SinmuFlite,
Inc. a Form 8710 “Airman Certificate or Rating Application”
in which you indicated that you had accunul ated 210 hours of
| A-Jet Westwind tinme as of that date.

(a) That assertion was fraudulent or intentionally false
in that on 1-11-02 you had accunul ated no nore than
87 hours of | A-Jet Westwi nd tine.

3. On or about February 5, 2003, you submtted to the
Adm ni strator docunents and records that you tendered as
substitute records of your pilot flight experience.

(a) Included with those docunents was a “Summary of

’FAR section 61.59 provides, in relevant part, as follows:

8 61.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or records.

(a) No person may nmake or cause to be nade:

(1) Any fraudulent or intentionally false statenent on
any application for a certificate, rating,
aut hori zation, or duplicate thereof, issued under
this part.

(2) Any fraudulent or intentionally false entry in
any | ogbook, record, or report that is required
to be kept, made, or used to show conpliance
with any requirenment for the issuance or
exercise of the privileges of any certificate,
rating, or authorization under this part..

3The Administrator has filed a reply brief opposing the
appeal .
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Fl i ght Hours” indicating, anong other things, that
you had accunul ated 210 hours of | A-Jet Westw nd
time as of 1-11-02.
(1) That assertion was fraudul ent or
intentionally false in that on 1-11-02 you

had accunul ated no nore than 87 hours of |A-
Jet Westwind tine.

* * * * *

5. As aresult of the above you violated 14 CFR 61.59 by
maki ng or causing to be made a fraudulent or intentionally
fal se statement in a | ogbook, record, or report required to
be kept, made, or used to show conpliance with any
requi renent for the issuance or exercise the privileges of
any certificate, rating, or authorization under 14 CFR Part
61.
The | aw judge, based on all of the docunentary and testi noni al
evi dence, including respondent’s testinony in his own defense,
concl uded that the Adm nistrator had nmet her burden of show ng
t hat respondent had violated the regulation as aIIeged.E] He
found that the representations that respondent had 210 flight
hours in a Westwind jet were false, that respondent knew they
were false, and that the falsifications were material.
Respondent, by counsel, does not on appeal challenge the | aw
judge’s determ nation that the hours clainmed were intentionally
false. Rather, his appeal is in effect limted to an argunent
that it does not matter that he |ied about sonme of his flight
experience on his certificate application and reconstructed
flight time records (for a | ogbook clained to have been | ost),

because he still had enough legitimate flight time to qualify for

“To succeed on a charge of intentional falsification, the
Adm ni strator nust prove that a fal se statenment was know ngly
made in reference to a material fact.* Hart v. MlLucas, 535 F.2d
516, 519 (9th Cr. 1976).
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atype rating in the Westwind jet. In this connection, he
asserts that the 87 hours of IA-Jet flight tine the Adm nistrator
does not di spute he had when the falsified docunents were
submtted to SinuFlite was sufficient, since he only needed 25
hours in a Westwind for the rating. Respondent’s position, in
other words, is that his falsifications were not material and,
therefore, the violation finding cannot stand. W di sagr ee.

In the first place, it appears that the respondent is
m staken in his contention about the nunber of hours he needed
for the Westwind jet rating. As the Adm nistrator points out, 25
hours of sinmulator tinme would only nmake an applicant eligible for
a check-ride if he were otherwi se qualified for, or already held,
an ATP certificate. Respondent, however, was al so applying for
an ATP certificate, and it is far fromclear on this record
whet her he woul d have had the 1500 hours total flight tinme needed
to qualify for an ATP certificate check-ride unless the 123
falsified hours (210 mnus 87) were counted. So the
falsifications were certainly relevant to the issue of
respondent’s qualification both to be adm ni stered an ATP check-
ride or be issued an ATP certificate and to obtain a type rating.

Second, and nore inportantly, even if respondent had only
needed 25 hours in the Westwind, the false statenents as to his
flight time would still be material because there was no way for
the examner to tell fromthe records tendered how many genui ne

hours he actually had in the V%stmjnd.E] Under | ongstandi ng Board

°For a statenent to be material, it need only be capabl e of
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precedent, affirnmed in the courts, such an undifferentiated
statenent of flight time is always material, since the decision
to give the check-ride was based on the entire anmount of flight
tinme clainmed by respondent, not sone |esser included, but

unspecified, amount. See Adm nistrator v. Cassis, 4 NISB 555

(1982), aff'd, Cassis v. Helns, 737 F.2d 545 (6" Gir. 1984).E

ACCORDI NAY, IT IS ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The initial decision and the energency order of
revocation are affirned.
ENGLEMAN, Chairnman, ROSENKER, Vice Chairman, and GOG.I A, CARMODY

and HEALI NG Menbers of the Board, concurred in the above opinion
and order.

(..continued)
i nfl uencing the decision of the agency in making a required
determ nation. Twoney v. NISB, 821 F. 2d 63, 66 (1st Cir. 1987).

®The court in Cassis also agreed with the Board that the
false statenents “were material because if left intact, they
coul d be used by the appellant to show conpliance with other FAA
requi renents beyond those needed for the ATP certificate” (I|bid.
at 546).




